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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Francisco Rodriguez-Luna ("Alien") filed by
Enpl oyer Al berto’ s Mexi can Restaurant ("Enpl oyer™) pursuant to
212(a)(5)(A) of the Immgration and Nationality Act, as anended,
8 U S.C 1182(a)(5)(A)(the "Act"), and the regul ations
pronul gated thereunder, 20 CFR Part 756. The Certifying Oficer
("CO') of the U S. Departnent of Labor, San Francisco, California
deni ed the application, and the Enployer and Alien requested
revi ew pursuant to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.



Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On June 6, 1995, the Enployer filed an anmended application for
| abor certification to enable the Alien to fill the position of
Cook in enployer's Mexican Restaurant.

The duties of the job offered were descri bed as foll ows:

“Cook to prepare a wi de range of Mexican nenu itens. Use and
know edge of standard restaurant equi pnment and utensils. Mist be
abl e to speak Spanish as the owner is recent inmmgrant |egalized
under |1 RCA, 1986 and so are many of the enpl oyees. They only
speak Spanish as their native | anguage. Must be able to schedul e
staff and handl e inventory control.”

An ei ghth grade education, and 2 years experience was
requi red. Special requirenents were: nust be able to obtain a
County of San Di ego Foodhandl er's card. Wages were $8. 00 per
hour. (AF-8-143)

On July 11, 1995, the CO issued a NOF denying certification,
finding that Enpl oyer's application was deficient on several
grounds. Enployer had rejected U. S applicant Maria Jones for
other than lawful reasons in violation of 20 CFR 656. 21(b) (6)
and/ or 656.21(j)(1). Enployer’s reports of recruitnment results
state applicant did not show up when in response to an EDD
guestionnaire she stated she did appear. Mreover, an interviewer
was “Susan” who may have been alien’s agent Susan Jeannette,
whi ch woul d have been a violation of 20 CFR 656.20 (b)(3)(1).
Corrective action required docunentation with specificity of
awful recruitnent efforts of this applicant and that the alien's
agent did not participate in the recruitnent process. Secondly,
the CO found Enpl oyer’s response to a request for California ID
rai sed the issue of proper insurance for the two separate
busi ness establishnents that had not previously been shown.
Corrective action required was evidence of Unenpl oynent and
Disability Insurance coverage for the enpl oyees at the 6101
University Ave. job site. Thirdly, the CO found the ETA-750
report inconplete. Corrective action required was subm ssion of
the type of visa permtting alien to enter the U S. (AF-74-78)

Empl oyer, July 17, 1995, forwarded its rebuttal, stating a



good faith effort had been nmade, and that the applicant in
guestion, Mria Jones, had refused to go to the restaurant where
the job opening was, but that Enployer was able to hire her in
one of her four other restaurants, as well as her husband and a
t eenage son. A statenent from Maria Jones as to her status as an
enpl oyee was included, along with her pleasure at working with
Enpl oyer, and the desirability of the | ocations of the
restaurants where she has served. The *“Susan” involved was Susan
Nel | e and not Susan Jenrette; photographs and docunentati on of
the two “Susans” were attached. Additionally, Enployer, by its
owner Sanjuana Rodriguez, stated that alien was in the U S. as a
tenporary worker and has been waiting for seven years for his
status to be adjusted as a Legal Pernmanent Resident. A copy of
hi s Enpl oynment Aut horization Docunent was attached. (AF-54-73)

On Novenber 7, 1995, the CO issued an anended NOF which
requi red Enployer to correct deficiencies in its rebuttal. The CO
found that since the sworn statenent of applicant Maria Jones was
t hat she had been hired as a cook the day after interview, even
t hough i mmedi ately pronoted to assistant and shortly manager, at
the tinme of the application she was an able, willing, qualified
and available U S. worker. Therefore, certification was not
pr oper ( AF-40- 42)

On Novenber 11, 1995, Enpl oyer explained at length that Mria
Jones did not accept the opportunity to schedule an interview
when cont acted by enployer since the restaurant on University
Ave. where the interview was to take place was in a nei ghborhood
far fromher home and was in a high crime rate area. Probably due
to the undesirable location, this restaurant is still trying to
fill the position of cook. (AF-36-39)

On January 9, 1996, the CO issued a Final Determ nation
denying certification based on Enployer having filled the
position of cook for Alberto’s Restaurant at 1601 University Ave.
The CO stated: “The U. S. worker is clear in stating, in her sworn
statenent, that she was initially offered and accepted the cook’s
position. Thus, the job opportunity was filled by a qualified,
available, and willing U S. worker. The fact that the U S. worker
was offered and accepted the job offer is the controlling issue
inthis matter. That the U S. worker nmay have | ater been pronoted
is not controlling. It remains that the instant application is
not certifiable because the petitioned position was filled by a
qualified U S. worker.” (AF-32-35)

In February 1996, Enployer filed a request for
reconsi deration, which the CO was unable to | ocate. A
resubm ssion was denied by the CO on July 2, 1996. Enpl oyer
appealed to this Board on July 12, 1996. (AF-1-31) Included in the
record was a sworn statement from Maria Jones, dated January 31

1996, which concluded: “I hope that this declaration clears up
the issue of whether or not | was duly interviewed the first
time. I did not show up for ny first interview, which was for the

position as a cook for the University Ave. |ocation, which was



schedul ed for February 25, 1995. | did attend another interview
for another location in md April, 1995 and | was hired for the
Mramar restaurant. | did not and do not want to work at 1601
University Ave. location due to the fact that the area is very
undesirable. I amalso aware that the position for a cook for the
University Ave. location is still unfilled.”

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Where the CO requests docunents, they nmust be produced if it
has a direct bearing on the issue and is obtainable by reasonable
efforts. Witten assertions which are reasonabl e and indicate
their sources or bases shall be considered docunmentation which
t hen must be given the weight they rationally deserve in making
the relevant determ nation. Gencorp., 87-1NA-659 (Jan. 13,

1988) (en banc).

W believe a genuine m stake of fact has occurred between the
CO and Enpl oyer concerning the availability of Ms. Jones, the
one applicant the CO selected as potentially unlawfully rejected
by Enployer. If, as alleged by Enployer, the job opportunity was
exclusively for the University Ave. restaurant and that
restaurant is indeed |located in an undesirable |location far from
M's. Jones residence, her refusal to accept that position would
be credi ble, even as she accepted another position with Enpl oyer.
She thus could for purposes of certification of alien, be
available and willing to work at the Mramar and/ or Leucadi a
restaurants, but not at the University Ave. restaurant. Thus the
inquiry is not necessarily whether the pronotion of Ms. Jones
did or did not make her a qualified applicant for the job
opportunity of cook as found by the CO but whether the job
opportunity was not for the entire conpany of five restaurants,
as found by the CO but exclusively for the job |ocation on
Uni versity Ave.

On the other hand, Enployer did not initially clearly state
its intention to hold the job opportunity only at that University
job site which led to the COs confusion. Were this situation
clearly established initially, it is entirely possible that the
CO may have required further docunmentation for the position and
of good faith hiring; for exanple, why cooks at other restaurants
could not be noved to the University restaurant, or why other
applicants were rejected.

We have not here deci ded whether the University Ave.
Restaurant represents a separate job opportunity as contended by



Enpl oyer. 1f, on remand certification is not granted, the CO
shoul d i ssue anot her NOF an accordance with the findings of this
deci si on.

ORDER

The Certifying Oficer's denial of |labor certification is
vacated and this matter REMANDED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



